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 This paper will deal with the growing problem of filesharing and piracy. In doing so a 
history of IP will be offered so as to acquaint the reader with the historical underpinnings of 
contemporary events. The international nature of copyright laws will also be examined to 
demonstrate the need for global cooperation. Models of digital copyright distribution will be 
reviewed and analyzed, these models include both legal and illegal programs. An analysis of anti-
piracy measures and their social effect will also be reviewed.  
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 This paper will deal with the growing problem of filesharing and piracy. In doing 
so a history of Intellectual property (hereinafter IP) will be offered so as to acquaint the 
reader with the historical underpinnings of contemporary events. The international 
nature of copyright laws will also be examined to demonstrate the need for global 
cooperation. Filesharing and piracy will be introduced and discussed. Models of digital 
copyright distribution will be reviewed and analyzed, these models include both legal 
and illegal programs. An analysis of anti-piracy measures and their social effect will also 
be reviewed. The purpose of this paper is the shed light on the ongoing measures which 
have been put into place to curb illegal filesharing and digital piracy, and the inherent 
defects of these measures. The current trend of continually extending copyrights, 
particularly in the United States of America and other occidental states, has led 
copyrights to, in some way, resemble copyrights before the historic Beckett v. Donaldson 
case.  As such, this paper will seek to investigate the historic roots of IP, so as to 
elucidate the context of the current debate. The arguments presented will advocate a 
reexamination of current copyright laws, with particular attention being paid to a 
redefinition of property of digital goods. Historic lessons and current problems both 
point to a greater need to strengthen the public domain, and the need to separate 
legislation from business interests which may conflict with public interest. Although this 
paper will offer several arguments for the reexamination of digital copyright laws, it also 
will show that business and public interest are not mutually exclusive, and thus a win-
win situation is not only possible, but desirable. While this topic has a wealth of research, 
there seems to be little communication between copyright scholars and net neutrality 
advocates. This paper will draw upon historical research, particularly surrounding the 
creation of the first patent and copyright statues and how they have influenced modern 
copyright and patent laws. Contemporary research regarding copyright infringement will 
be used to structure the debate for modern times, while research regarding net neutrality 
will offer arguments against the strengthening of digital copyright enforcement. Current 
market data will also be used to analyze how well or poorly modern digital copyright 
distributors have been able to combat piracy. While this topic has presented research 
both for the support and denial of increased enforcement, this paper will seek to 
reinforce previous calls for a reexamination of the status quo.  
 To further acquaint the reader with the current problems faced by copyright 
holders, a brief allegorical story will be presented so as to translate the problems faced 
by copyrights into simpler terms. This brief story shall serve as an entry point for the 
discussion on the merits and demerits of copyrights and patents from their inception 

















 Imagine a market, a place where one could find all the sundry goods one would 
need. One day the owner of this market notices some goods have been stolen and calls 
the police. The next day, the same thing, more stolen goods, and again the police are 
called. Imagine this continues on a daily basis for several years. The owner, insists the 
police must help him in preventing the theft of his goods, however the police have been 
unable to identify who the thieves are and how many goods they have actually stolen, 
with but a few exceptions. Despite assistance from the police, goods are still continually 
missing. Eventually it must be asked, why? Why does this continue, what is the root 
cause of this thievery? The owner installs metal detectors to make sure only purchased 
goods leave his market, but to no success. The owner then forces each customer to have 
their bag inspected upon leaving the store. Still no success and customers are being 
annoyed of constantly being treated as thieves instead of paying customers. The owner 
asks the police to patrol the market, to create a presence and assist in the inspection of 
customers. The police do so, after all it is a big and profitable market and pays good 
taxes and has powerful connections. Meanwhile, a competitor finds a way around the 
thieves by directly delivering to the customer's door. Customers upset by the treatment 
by the old market owner begin to use this new service as it is more convenient, less 
intrusive, but perhaps slightly more expensive. Slowly the old market owner is left with 
nothing but thieves roaming his store as most of his paying customers have left, yet the 
police remain, their presence noted but not feared. The old market owner begins to 
demand anyone caught thieving must pay the damages which all the thieves have 
committed, he demands the law come to his protection and aid him in his hunt for 
thieves. The market delivery owner meanwhile is rewarding his customers, earning their 
loyalty. In what way is it justice that one thief be ordered to pay for the combined 
damages of all thieves? In the free market a company which is unable to stay competitive 
or adapt to changes is left behind, so why then should the law prop up companies which 
do not know how to handle their wares or their customers? Why should taxpayers be 
forced to see their money spent on protecting businesses and their respective business 
models which society is in the process of abandoning? Why is it surprising that when 
customers are treated as thieves they may eventually become what they have been 
























Chapter 1 General Discussion of Copyright 
 
Subchapter 1 What is Copyright with Some Comparisons of Patents 
Section 1 Philosophical Context of IP Debate 
 IP stands for Intellectual Property, which henceforth will simply be abbreviated as 
IP. Intellectual property covers a range of laws relating to the creation, protection, and 
use of exclusive rights of certain intangible assets. These intangible assets include 
copyrights, patents, trademarks, industrial design rights, and trade secrets, and each of 
these categories is subject to different legislation.  The purpose of IP is to grant an 
exclusive right to the creator to profit from his work. Arguably it can be said that patents 
are the oldest form of IP in existence today. 1 Broadly speaking, the use of IP has two 
objectives; financial incentive for innovation and overall economic growth. Financial 
incentives for innovation are given in the form of exclusive rights to manufacture, 
distribute, profit from, etc. The idea is that in order for there to be innovation, those who 
would innovate require incentive to do so and to also recoup any losses incurred as part 
of the development. This aspect can be particularly crucial in respects to patents and 
industrial design rights as the research cost to achieve an innovation may be rather high, 
particularly in medical research. As such, any innovation resulting from such an 
expenditure ought to be a profitable venture.   
 The financial incentive is multifaceted, one is to reward creators of intangible 
assets, such as authors, inventors, designers, etc. The other is to incentivize innovation, 
which in theory, would then lead to a more rapid development. The first of these two 
objectives seems simple enough, and could arguably even considered natural law, at 
least in occidental society. Natural Law is a concept put forward by John Locke in 1690 
in his Two Treatises of Government. Of particular attention is Chapter V entitled "Of 
Property"2  as understanding its ideas may be useful for later discussion, Gordon briefly 
summarizes the chapter as:  
 
"Labor is mine and when I appropriate objects from the common  
I join my labor to them. If you take the 
objects I have gathered you have also taken my 
labor, since I have attached my labor to the objects 
in question. This harms me, and you should not 
harm me. You therefore have a duty to leave these 
                                                            
1 See Ch. 1 Subch. 1 Sec. 2 

















objects alone. Therefore I have property in the 
objects."3 
They key to ownership according to Locke is the labor associated with the object in 
question. Therefore, if innovation is the result of labor, then it can also be inferred that 
according to Locke it would only be natural that the innovation resulting from that labor 
would become someone's exclusive good. Gordon states that according to Locke, labor is 
the foundation for property.4 Following this line of reasoning, Gathegi argues, if one is 
allowed to categorize intellectual exertion as labor, then the innovation resulting from 
intellectual labor is owned by the laborer.5 He further explains that as a result of this, 
society had formed a pact to ensure creators continue to create by incentivizing the 
process of creation, since the process of copying may be easier than actually creating an 
innovation, but just as profitable. 6  
 So, since IP has two objectives; spur innovation through financial incentives and 
create economic growth there are also two corresponding schools of thought regarding 
the role of IP in society. One school of thought advocates that IP is a tool for public 
policy, while another views IP as economic rights. The World Intellectual Property 
Organization (Henceforth WIPO) seems to echo this sentiment by stating that IP is not a 
monolithic structure, but rather a patchwork of various national and international laws, 
treaties, and agreements.7 It is the dichotomy between these two schools of thought that 
starts to create issues over the extent to which IP rights should be enforced. Those who 
view IP as a tool of public policy may believe that IP laws should encourage the best 
possible outcome for society, whereas those who view IP rights as an economic right 
might believe that IP laws should encourage the best results for the creator. Both schools 
of thought seem to resonate the different objectives of IP, but still seem to frame their 
arguments in the extreme. For example, William Cornish and David Llewelyn state that, 
" Copyright will remain because it provides necessary protection for the investment of 
intellectual effort and capital in material which is not produced in order to be freely 
shared”8 This statement seems to indicate the need for copyrights as an IP tool in order 
                                                            
3 Gordon, W.J.A. "A Property Right in Self-Expression: Equality and Individualism in the Natral Law of Intelectual 
Property." Yale Law Journal, 1993: 1533-1609. 
4 ibid. 
5 Gathegi, John N. "Intellectual Property, Traditional Resources Rights, and Natural Law: A Clash of Cultures." 
International Review of Information Ethics, 2007: 1-7. 
6 ibid 
7 The intellectual property system and freedom of expression and creativity: Help or hindrance? WIPO. 2005. 
http://www.wipo.int/roller/comments/ipisforum/Weblog/theme_two_the_intellectual_property (accessed March 
24, 2011). 
8 Cornish, William, and David Llewelyn. Intellectual Property: Patents, Copyright and Trade Marks and Allied Rights 

















to protect the investments (economic and otherwise) of their creators, it does not in any 
way mention social benefit as a purpose of IP. Indeed, this is a topic of debate, and again 
it is Locke's words which are referenced when trying to explain the meaning of 
ownership. It is here that Zemer issues a word of caution. Zemer states that, "copyright 
scholars ignore Locke's explicit discussion of authors' rights and then invoke his general 
theory of property to justify the status quo"9 Zemer's caution illustrates that even though 
Locke's words are often quoted in relation to property rights, they can be distorted. 
Certainly, if it were indeed the case that Locke had intended his views regarding labor 
and ownership to be applied universally, then he would not have bothered to muse with 
the concept of ownership for authors and artists. In his article, Zimmer  goes on to 
explain that if one views all of Locke's writings as a whole, then it becomes apparent that 
Locke was in favor of limiting the rights of those who create public goods. Zimmer calls 
for a reexamination of the status quo regarding copyrights, by claiming that copyrighted 
materials are not the product of a sole creative force, but rather the product of a society 
acting through a creative source and that as such, such goods should not be kept from 
the society which influenced their production.10 Zimmer and Cornish make good 
competing examples of how to view IP in the modern era, and their arguments for their 
respective views are worth noting. These arguments will be further discussed, however 
before continuing to their respective arguments it may be helpful to frame the debate in 
a historical context. 
Section 2  History Repeating: The Evolution of IP 
 The usage of patents predates copyright by several hundred years in European 
history. King of England Edward III first implemented a system known as "letters of 
patent". The purpose of these letters are slightly different from contemporary patents; 
these letters were of the purpose of teaching the English people a new technology, the 
first of the letters of patent was issued to John Kempe and his company.11 12 The King 
would issue these letters of patent to any petitioner deemed worthy of carrying the royal 
seal. Although the purpose was to benefit society with the emergence of new 
technologies, it however also became a way for creators to enjoy personal achievement. 
After all, an open letter from the king proclaiming a creator and his creation as worthy of 
receiving royal protection must be important indeed. This English example is not 
necessarily the oldest, but it is the oldest surviving letter of patent. To trace the roots one  
                                                            
9 Zemer, Lior. "The making of a new copyright Lockean." Harvard Journal of Law & Public Policy, 2006. 
10 ibid.  
11 Jones, J. R. Terrel on Patents 8th ed. London: Sweet & Maxwell, 1934. 
12 Hulme, Wyndham. "The History of the Patent System under the Prerogative and at Common Law." Law Quarterly 

















can even go back to ancient Greece. Greece, like England had the concept of patents, but 
not in a legal sense--there was no legal recourses other than directly bringing complaint 
to the royal court. An example from Greece involves the city of Sybaris in 500 B.C., 
Anthon describes that encouragement for the development and refinements of luxuries 
was given in the form of a one year monopoly of the profits.13 What is interesting about 
this Greek case is that the refinement in luxury did not mean a new innovation in 
processing raw goods into luxury goods in a mechanical sense, instead the monopoly 
issued in Sybaris was for something far more simple; cooking recipes.14 Frumpkin 
describes that Sybaris would hold an annual cooking competition, of which the victor 
would have exclusive rights to cook the meal for a year.15 Thus, one of the earliest known 
examples of patents was not for a world changing invention, but rather as a simple 
culinary trophy. It would be interesting to note the results of the yearly competition and 
if the patent tended to remain in the same hands year after year or if it was successfully 
passed around , unfortunately though, this is one delicious mystery lost to history.  
 To find the first legal implementation of patents one must travel to Fifteenth 
Century Italy. The first patent issued in Italy was for the great architect of Florence: 
Filippo Brunelleschi.16  The patent was for a period of three years and it allowed 
Brunelleschi to use a barge with hoists to transport marble along the Arno river from 
1421-1424 A.D.17During those three years Brunelleschi was the only person allowed to 
transport marble using a barge with hoists. Venice began implementing systematic 
patents in 1450, although most of these patents were for glass blowers.18 This Venetian 
system was the first legal implementation of patents, and as Venetian artisans migrated 
across Europe, they demanded the same protection for their work which was found in 
their home. 19 As a result of the cultural exchange patent systems began to be 
implemented in England and France. King Henry II of France instituted a system of 
descriptions of innovations which would be used to judge the novelty of a patent 
application.20 The first French patent was for a type of rangefinder issued to inventor  
Abel Foullon in 1551. Foullon was the royal court inventor, his predecessor was Leonardo 
Da Vinci. During his tenure Foullon invented a rangefinder for taking survey 
                                                            
13 Anthon, Charles. A Classical Dictionary: Containing An Account Of The Principal Proper Names Mentioned in 
Ancient Authors, And Intended To Elucidate All The Important Points Connected With The Geography, History, 
Biography, Mythology, And Fine Arts Of The Greeks And Roman. New York: Harper, 1841. 
14 Frumkin, M. "The Origin of Patents." Journal of the Patent Office Society Vol. XXVII, No. 3, March 1945: 143 et Seq. 
15 ibid. 
16 MacLeod, Christine. Inventing the Industrial Revolution: The English Patent System, 1660-1800. Cambridge 
University Press: Cambridge, 2002. 
17 ibid 


















measurements, Henry II agreed to allow him a monopoly on his device as long as he 
would publish its descriptions and instructions at the end of the monopoly, Foullon 
complied and published the first French patent description in 1561.21  
 However, since the power to grant patents was entirely left to the monarchy it also 
became a vessel for corruption as the crown would use patents to raise funds. Pila notes 
that patents were essentially nothing more than gifts from the crown, and thus were not 
subject to review or consideration and that no legal apparatus developed around these 
patents.22 As a result of this English industry began to suffer compared to their 
European counterparts, which would require royal intervention. By the time King 
Edward II came to reign most industries had been patented by guilds, and in order to 
stay competitive Edward allowed foreign craftsmen to enter England and compete with 
the established guilds so as to pass on knowledge of their craft onto English 
apprentices.23These letters given to foreign craftsmen were not of patent, but of 
protection and thus did not grant monopolies, but rather the ability to compete with 
established monopolies.24  Eventually, by 1449 these letters of protection turned into 
complete patents, the first of which was granted to a Flemish glassblower named John of 
Utynam and granted him a twenty year monopoly on the production of stained glass, 
particularly in regard to the construction of Eton College.25 After this, the issuance of full 
patents became much more common and the emergence of any new industry was 
granted a patent; Henry VIII granted Venetian silk growers a patent for silk production 
and Edward VI awarded patent to Henry Smyth who brought with him foreign glass 
blowing techniques26 Indeed the English monarchy had suddenly developed a taste for 
issuing patents; Elizabeth I issued patents for starch and salt since it was easier to raise 
money through patent fees than raising taxes.27  Ramsey also notices that although 
raising taxes may have been unpopular, an added benefit for the monarchy was that any 
unrest resulting from a patent was usually directed towards the patent holder and not 
the monarch.28After this the courts began imposing limitations on what could and could 
not be patented, and it was decided that the issuance of patents should be left to 
common law. Furthermore, Elizabeth was required to revoke the most damaging and 
                                                                                                                                                                                                
20 ibid. 
21 ibid. 
22 Pila, Justine. "The common law invention in its original form." Intellectual Property Quarterly 3 (1), 2001: 210-217. 
23 Klitzke, Ramon A. "Historical Background of the English Patent Law." Journal of the Patent Office Society 41 (9), 
1959: 624-649. 
24 ibid. 
25 (Pila 2001) 
26 ibid. 
27 ibid. 
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